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(4) To rule upon offers of proof and
receive relevant evidence;

(5) To take or authorize that deposi-
tions be taken as provided in §3001.33;

(6) To hold appropriate conferences
before or during hearings and to rule
on matters raised at such conferences
including those specified in paragraph
(d) of §3001.24;

(7) To dispose of procedural requests
or similar matters but not, before their
initial or recommended decision, to
dispose of motions made during hear-
ings to dismiss proceedings or other
motions which involve a final deter-
mination of the proceeding;

(8) Within their discretion, or upon
direction of the Commission, to certify
any question to the Commission for its
consideration and disposition;

(9) To submit an initial or rec-
ommended decision in accordance with
§§3001.38 and 3001.39; and

(10) To take any other action nec-
essary or appropriate to the discharge
of the duties vested in them, consistent
with the statutory or other authorities
under which the Commission functions
and with the rules, regulations, and
policies of the Commission.

(b) Conduct of hearings. It is the duty
of the presiding officer to conduct a
fair and impartial hearing and to main-
tain order. Any disregard by partici-
pants or counsel of his/her rulings on
matters of order and procedure shall be
noted on the record, and where he/she
deems it necessary shall be made the
subject of a special written report to
the Commission. In the event that par-
ticipants or counsel should be guilty of
disrespectful, disorderly, or contuma-
cious language or conduct in connec-
tion with any hearing, the presiding of-
ficer immediately may submit to the
Commission his/her report thereon, to-
gether with his/her recommendations,
and in his/her discretion, suspend the
hearing.

(c) Ex parte communication. Except to
the extent required for the disposition
of ex parte matters as authorized by
law and by the rules of the Commis-
sion, no presiding officer shall, in any
proceeding in which the Commission
may so direct, or in any proceeding re-
quired by statute to be determined on
the record after opportunity for hear-
ing, consult any person on any matter
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in issue unless upon notice and oppor-
tunity for all participants to be heard.

(d) Disqualification. A presiding offi-
cer may withdraw from a proceeding
when he/she deems himself disqualified,
or may be withdrawn by the Commis-
sion for good cause found after timely
affidavits alleging personal bias or
other disqualifications have been filed.

[36 FR 396, Jan. 12, 1971, as amended at 49 FR
6490, Feb. 22, 1984; 51 FR 8827, Mar. 14, 1986; 58
FR 38976, July 21, 1993]

§3001.24 Prehearing conferences.

(a) Initiation and purposes. In any pro-
ceeding the Commission or the pre-
siding officer may, with or without mo-
tion, upon due notice as to time and
place, direct the participants in a pro-
ceeding to appear for a prehearing con-
ference for the purposes of considering
all possible ways of expediting the pro-
ceeding, including those in paragraph
(d) of this section. It is the intent of
the Commission to issue its rec-
ommended decision or advisory opinion
on requests under sections 3622, 3623,
and 3661 of the Act with the utmost
practicable expedition. The Commis-
sion directs that these prehearing pro-
cedures shall be rigorously pursued by
the presiding officer and all partici-
pants to that end.

(b) Informal off-the-record procedures.
In order to make the prehearing con-
ference as effective as possible, the pre-
siding officer may, in his/her discre-
tion, direct that conferences be held off
the record at the beginning of a pre-
hearing conference or at other appro-
priate times, without the presiding of-
ficer being present. Such informal off-
the-record conferences shall be pre-
sided over by the Commission’s officer
designated to represent the interests of
the general public or such other person
as the participants may select. At such
off-the-record conferences the partici-
pants shall be expected to reach agree-
ment on those matters which will expe-
dite the proceeding, including the mat-
ters specified in the notice of the pre-
hearing conference, in the ruling of the
presiding officer directing that the off-
the-record conference be held and in
paragraph (d) of this section. A report
on the results of such off-the-record
conference shall be made to the pre-
siding officer on the record at a time
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specified by the presiding officer and
he/she shall then determine the further
prehearing procedures to be followed.

(c) Required preparation and coopera-
tion of all parties. All participants in
any proceeding before the Commission
are required and expected to come to
the prehearing conference fully pre-
pared to discuss in detail and resolve
all matters specified in paragraph (d)
of this section, and notice of the pre-
hearing conference, and such other no-
tice or agenda as may have been issued
by the Commission or the presiding of-
ficer. All participants are required and
expected to cooperate fully at all
stages of the proceeding to achieve
these objectives, through thorough ad-
vance preparation for the prehearing
conference, including informal commu-
nications between the participants, re-
quests for discovery and appropriate
discovery procedures at the earliest
possible time and no later than at the
prehearing conference, and the com-
mencement of preparation of evidence
and cross-examination. The failure of
any participant to appear at the pre-
hearing conference or to raise any mat-
ters that could reasonably be antici-
pated and resolved at the prehearing
conference shall not be permitted to
unduly delay the progress of the pro-
ceeding and shall constitute a waiver
of the rights of the participant with re-
gard thereto, including all objections
to the agreements reached, actions
taken, or rulings issued by the pre-
siding officer with regard thereto.

(d) Matters to be pursued. At the pre-
hearing conference in any proceeding,
the presiding officer and the partici-
pants shall consider and resolve the
following matters:

(1) The definition and simplification
of the issues including any appropriate
explanation, clarification, or amend-
ment of any proposal, filing, evidence,
complaint or other pleading filed by
any participant;

(2) Arrangement for timely comple-
tion of discovery from the Postal Serv-
ice or any other participant concerning
information desired by any participant
with regard to any issues in the pro-
ceeding or prior filings, evidence or
pleadings of any participant;

(3) Agreement as to procedures for
timely discovery with regard to any fu-
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ture evidentiary filings of any partici-
pant;

(4) Stipulations, admissions or con-
cessions as to evidentiary facts, and
agreements as to documentary mat-
ters, exhibits and matters of official
notice, which will avoid unnecessary
proof or dispute;

(5) Grouping parties with substan-
tially like interests for purposes of pre-
senting evidence, making and arguing
motions and objections, cross-exam-
ining witnesses, filing briefs, and pre-
senting oral argument to the Commis-
sion or presiding officer;

(6) Disclosure of the number, identity
and qualifications of witnesses, and the
nature of their testimony, particularly
with respect to the policies of the Act
and, as applicable according to the na-
ture of the proceeding, each factor
stated in section 3622 or 3623 of the Act;

(7) Limitation of the scope of the evi-
dence and the number of witnesses to
eliminate irrelevant, immaterial, or
cumulative and repetitious evidence;

(8) Procedures to direct and control
the use of discovery prior to the hear-
ing and submission of written testi-
mony and exhibits on matters in dis-
pute so as to restrict to a bare min-
imum the amount of hearing time re-
quired for oral cross-examination of
witnesses;

(9) Division of the proceeding where
practicable into two or more phases for
separate simultaneous hearings;

(10) Fixing dates for the submission
and service of such written testimony
and exhibits as may be appropriate in
advance of the hearing;

(11) Order of presentation of the evi-
dence and cross-examination of wit-
nesses so that the hearing may proceed
in the most expeditious and orderly
manner possible; and

(12) All other matters which would
aid in an expeditious disposition of the
proceeding, including consent of the
participants to the conduct of the en-
tire proceedings off the record.

(e) Rulings by presiding officer. The
presiding officer at such prehearing
conference, irrespective of the consent
of the participants, shall dispose of by
ruling (1) any of the procedural mat-
ters itemized in paragraph (d) of this
section and (2) such other procedural
matters on which he/she is authorized
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to rule during the course of the hearing
if ruling at this stage would expedite
the proceeding. Either on the record at
the conclusion of such prehearing con-
ference, or by order issued shortly
thereafter, the presiding officer shall
state the agreements reached by the
participants, the actions taken, and
the rulings made by the presiding offi-
cer. Such rulings shall control the sub-
sequent course of the proceedings un-
less modified at the hearing to prevent
manifest injustice.

[36 FR 396, Jan. 12, 1971, as amended at 58 FR
38976, July 21, 1993]

§3001.25 Discovery—general policy.

(a) Rules 26 through 28 allow dis-
covery reasonably calculated to lead to
admissible evidence during a noticed
proceeding. Generally, discovery
against a participant will be scheduled
to end prior to the receipt into evi-
dence of that participant’s direct case.
An exception to this procedure shall
operate in all proceedings brought
under 39 U.S.C. 3622, 3623, 3661 and 3662
when a participant needs to obtain in-
formation (such as operating proce-
dures or data) available only from the
Postal Service. Discovery requests of
this nature are permissible only for the
purpose of the development of rebuttal
testimony and may be made up to 20
days prior to the filing date for final
rebuttal testimony.

(b) The discovery procedures set
forth in rules 26 through 28 are not ex-
clusive. Participants are encouraged to
engage in informal discovery whenever
possible to clarify exhibits and testi-
mony. The results of these efforts may
be introduced into the record by stipu-
lation, by supplementary testimony or
exhibit, by presenting selected written
interrogatories and answers for adop-
tion by a witness at the hearing, or by
other appropriate means. In the inter-
est of reducing motion practice, parties
also are expected to use informal
means to clarify questions and to iden-
tify portions of discovery requests con-
sidered overbroad or burdensome.

(c) If a participant or an officer or
agent of a participant fails to obey an
order of the Commission or the pre-
siding officer to provide or permit dis-
covery pursuant to §§3001.26 to 3001.28,
the Commission or the presiding officer
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may make such orders in regard to the
failure as are just, and among others,
may direct that the matters regarding
which the order was made or any other
designated facts shall be taken to be
established for the purposes of the pro-
ceeding in accordance with the claim
of the participants obtaining the order,
or prohibit the disobedient participant
from introducing designated matters in
evidence, or strike the evidence, com-
plaint or pleadings or parts thereof.

[656 FR 6543, Feb. 10, 2000]

§3001.26 Interrogatories for purpose
of discovery.

(a) Service and contents. In the inter-
est of expedition and limited to infor-
mation which appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence, any participant may
propound to any other participant in a
proceeding written, sequentially num-
bered interrogatories, by witness, re-
questing nonprivileged information rel-
evant to the subject matter in such
proceeding, to be answered by the par-
ticipant served, who shall furnish such
information as is available to the par-
ticipant. A participant through inter-
rogatories may require any other par-
ticipant to identify each person whom
the other participant expects to call as
a witness at the hearing and to state
the subject matter on which the wit-
ness is expected to testify. The partici-
pant propounding the interrogatories
shall file them with the Commission in
conformance with §§3001.9 through
3001.12. Follow-up interrogatories to
clarify or elaborate on the answer to
an earlier discovery request may be
filed after the initial discovery period
ends. They must be filed within seven
days of receipt of the answer to the
previous interrogatory unless extraor-
dinary circumstances are shown.

(b) Answers. Answers to discovery re-
quests shall be prepared so that they
can be incorporated as written cross-
examination. Each answer shall begin
on a separate page, identify the indi-
vidual responding and the relevant tes-
timony number, if any, the participant
who asked the question, and the num-
ber and text of the question. Each in-
terrogatory shall be answered sepa-
rately and fully in writing, unless it is
objected to, in which event the reasons
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